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filed by Julian Martinez Mnier, Petitioner
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Deci ded Sept enmber 24, 1997

U S. Department of Justice
Executive Ofice for Inmmgration Revi ew
Board of Inmgration Appeals

(1) Achild legitimted under the |laws of his or her residence or
domcile may only be included within the definition of the term
“child” provided in section 101(b)(1)(C of the Immgration and
Nationality Act, 8 USC § 1101(b)(1)(C (1994), if the
legitimzing act occurred prior to the child s 18th birthday.

(2) In order to qualify as a legitimated child under section
101(b)(1)(C) of the Act, a child residing or donmiciled in the
Dom ni can Republic nust have been under the age of 18 at the tine
the new |l aw regarding legitimtion took effect and nust have been
acknow edged by his or her father prior to her 18th birthday,
unl ess he or she was legitimted under the former |aws of that
country.

Pro se

Thomas K. Ware, Service Center Counsel, for the Immgration and
Nat ural i zati on Servi ce
Bef ore: Board Panel: HEILMAN, COLE, and MATHON, Board Menbers

HEI LMAN, Board Menber:

In a decision dated July 16, 1996, the Regional Service Center
(“RSC’) director denied the visa petition filed by the petitioner to
accord the beneficiary preference status as his | egitinmated daughter
under section 203(a)(2)(B) of the Imrigration and Nationality Act,
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8 US.C § 1153(a)(2)(B) (1994). The petitioner has appeal ed from
this decision. The appeal will be dism ssed.

. BACKGROUND

A 73-year-old native and citizen of the Dom nican Republic, the
petitioner becane a | awful permanent resident of the United States
on May 29, 1994. On April 26, 1995, he filed a visa petition on
behal f of his daughter, the beneficiary. The beneficiary was born
on January 26, 1962, and is a citizen of the Dom nican Republic.
The record indicates that the beneficiary currently resides in
Puerto Rico.

In support of his petition, the petitioner submtted a copy of his
alien registration receipt card, a certified and translated birth
certificate and baptismal certificate for the beneficiary, a letter
fromthe school the beneficiary attended between 1990 and 1991, a
vaccine register pertaining to the beneficiary, an affidavit
pertaining to the birth of the beneficiary, and a certified and
transl ated copy of his own birth certificate.! After reviewing this
evi dence, the RSC director determ ned that the petitioner had failed
to denonstrate that the beneficiary had at any tine qualified as his
“child” under section 101(b)(1) of the Act, 8 U S.C. § 1101(b)(1)
(1994), and denied his visa petition on this basis. The petitioner
has appealed fromthis decision and has subnmitted an affidavit in
support of his appeal. The affidavit is signed by seven individuals
who know the petitioner personally and who attest to the fact that
he is the father of the beneficiary.

I1. ANALYSI S

In visa petition proceedings, the burden is on the petitioner to
establish the clained relationship. Matter of Brantigan, 11 &N

1'W note that it is difficult to determ ne whether the petitioner
submtted this evidence with his visa petition or in response to the
RSC director’s February 29, 1996, request for additiona
i nformati on. The RSC director’s request notified the petitioner
that he had to establish that he and the beneficiary had a bona fide
parent-child relationship in order to nmeet his burden of proof wth
respect to his visa petition. The request al so described the type
of evidence the petitioner <could provide to satisfy this
requi renent.
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Dec. 493 (BIA 1966). The petitioner must prove by a preponderance
of evidence that the beneficiary is fully qualified for the benefit
sought. Matter of Patel, 19 I&N Dec. 774 (BI A 1988); Matter of Soo
Hoo, 11 I &N Dec. 151 (Bl A 1965).

In the present case, the petitioner has filed a visa petition on
behal f of the beneficiary under section 203(a)(2)(B) of the Act.
This section of the Act allows a | awful permanent resident of the
United States to obtain a visa for his unmarried son or daughter if
t he son or daughter once qualified as the petitioner’s “child” under
section 101(b) of the Act. See Matter of Vizcaino, 19 |1&N Dec. 644
(BIA 1988); Matter of Coker, 14 I&N Dec. 521 (BIA 1974). The
rel evant portion of section 101(b)(1) of the Act provides as
fol | ows:

The term“child” means an unnmarried person under twenty-one years
of age who is --

(A) a child born in wedl ock;

(B) a stepchild, whether or not born out of wedl ock,
provided the child has not reached the age of eighteen
years at the time the marriage creating the status of
stepchil d occurred;

(© a child legitimted under the law of the child s
residence or domicile, or under the |law of the father’s
resi dence or domicile, whether in or outside the United
States, if such legitimtion takes place before the child
reaches the age of eighteen years and the child is in the
| egal custody of the legitimting parent or parents at the
time of such legitinmation;

(D a child born out of wedl ock, by, through whom or on
whose behal f a status, privilege, or benefit is sought by
virtue of the relationship of the child to its natural
nother or to its natural father if the father has or had a
bona fide parent-child relationship with the person.

The evi dence of record contains no indication that the petitioner
is or was ever married to the mother of the beneficiary. The
beneficiary therefore never qualified as the petitioner’s child
under sections 101(b)(1)(A) or (B) of the Act, and the petitioner
must instead denonstrate that she qualified as his child under
sections 101(b)(1)(C or (D) of the Act at one tine.
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A. Qualification as a Legitimted Child Under
Section 101(b)(1)(C of the Act

To have qualified as the petitioner’s child under section
101(b) (1) (C) of the Act, the beneficiary nust have satisfied three
basic requirenments: (1) she nust have been legitinmated under the
| aws of her residence or domicile or that of her father; (2) this
I egitimation nust have taken pl ace before she reached the age of 18;
and (3) she nust have been in the | egal custody of her father at the
time of the legitimtion. In addition, as we ruled in Matter of
Bueno, Interim Decision 3328 (BIA 1997), she nust be the
petitioner’s natural child.

In the present case, the petitioner has submitted anple proof to
establish that the beneficiary is his natural child. He has
provided a certified and transl ated copy of the beneficiary’ s birth
certificate, which indicates that the birth was registered in the
same year that it occurred, and which identifies himas the father
of the beneficiary. He has also presented a baptisnmal certificate
identifying himas the beneficiary’s father and a letter fromthe
beneficiary’'s school, which refers to him in the sane manner.
Finally, he has provided an affidavit from seven individuals who
know hi m personal ly and who attest to the fact that the beneficiary
is his daughter. In light of this convincing proof, we nust
concl ude that the petitioner has satisfied the paternity requirenent
of section 101(b)(1)(C of the Act.

The key issues to be resolved, then, are whether the beneficiary
was | egitimated under the | aws of her residence or domcile or that
of her father,? whether this legitimtion occurred before she

2 W note that the petitioner and the beneficiary appear to be
residents of Puerto Rico at the present tinme, but no clai mhas been
made that the beneficiary has been legiti mted under Puerto Ri can
law. In addition, there is no evidence of record to establish this
fact. In particular, the petitioner has presented no informationto
show that he was a Puerto Rican resident while the beneficiary was
under 18, a fact that nmust be established before the beneficiary may
qualify as a child legitimted under the laws of her father’s
resi dence or domcile. See 8 CF.R 8 204.2(d)(2)(ii) (1997).
G ven these facts, we will exam ne only whether the beneficiary has
been legitimted under the laws of the Dom nican Republic and
whether this legitimtion has mnmet the requirements of our

(continued...)
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reached the age of 18, and whether she was in her father’'s |ega
custody at the tine of legitimation

In prior decisions, we have defined legitimtion as the act of
placing a child born out of wedlock in the sane | egal position as a
child born in wedl ock. See Matter of Reyes, 17 I&N Dec. 512, 514
(BI'A 1980). W have also held that, in the Dom ni can Republic, the
act of acknow edging paternity in accordance with Dom nican |aw
constitutes legitimation for immgration purposes. See Matter of
Cabrera, Interim Decision 3294 (BI A 1996). This hol ding was based
on the enactnment of Ley No. 14-19 que crea el Codigo para la
Protecci on de Ninos, Ninas y Adol escentes [Law No. 14-94, Code for
the Protection of Children and Adol escents] Gaceta O ficial, Apr.
25, 1994 (enacted Apr. 22, 1994)(hereinafter Code for the Protection
of Children), in the Dom nican Republic on April 22, 1994. The Code
for the Protection of Children changed the Dominican |aw on
parentage and filiation to elimnate all |egal distinctions between
children born in wedl ock and those born out of wedlock. The |aw
took effect on January 1, 1995, and was intended to apply to al
“‘present and future legal situations’ and to ‘| egal situations that
were established and created before the pronul gation of the .
| aw and continue in existence after such promulgation.”” Matter of
Cabrera, supra, at 3 (quoting a Library of Congress |egal opinion).

VWhen a country elimnates all |egal distinctions between children
born in wedlock and those born out of wedlock, as the Dom nican
Republ i ¢ has done with the enactnent of the Code for the Protection
of Children, we have held that all children born out of wedl ock are
deenmed to be the legitimate or legitimated children of their natural
fathers fromthe tinme that the country’'s laws are changed.® See

(...continued)
i mm gration | awns.

® W note that, in prior decisions, we have been careful to
di stingui sh between chil dren who qualify as | egiti mate and t hose who
qualify as legitimted due to a change in law. This distinctionis
no longer relevant in this context, however, due to the change in
t he | anguage of section 101(b)(1) of the Act. Section 101(b)(1) no
longer refers to legitimate children; it refers only to children
born in wedlock, children legitimted under the laws of their
residence or domicile or their father's residence or domicile, and
children born out of wedl ock. G ven this change, all children born

(continued...)
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Matter of Hernandez, 19 1&N Dec. 14 (BIA 1983); Matter of d arke,
18 &N Dec. 369 (BIA 1983). However, such children may only be
included within the definition of the term “child” provided in
section 101(b)(1)(C of the Act if the parent-child relationshipis
established by the requisite degree of proof and the legitimn zing
act occurred prior to the child s 18th birthday. See section
101(b)(1)(C) of the Act; Matter of Hernandez, supra. The
legitimzing act in the case of Dominican |aw could be either the
change in the law itself or the acknow edgnent of paternity. See
Matter of Cabrera, supra. Both events are required to acconplish
legitimation, and, therefore, both events nust have occurred prior
to a child’s 18th birthday in order for the child to neet the
requi renents of section 101(b)(1)(C). See Matter of Hernandez,
supra; 8 C.F.R 8§ 204.2(d)(2)(ii) (1997). Children who were
acknow edged after their 18th birthday or who turned 18 prior to
January 1, 1995, the effective date of the Code for the Protection
of Children, and who were not | egitinmated under the forner Dom nican
| aw, cannot neet these requirenents.

In the present case, the petitioner turned 18 on January 26, 1980.
She had not been legitimted under the former | aw of the Dom nican
Republic, and she turned 18 prior to the enactnent of the new | aw
Gven this fact, she was not legitimted under the laws of the
Dom ni can Republic prior to her 18th birthday and she cannot qualify
as a legitimated child under section 101(b)(1)(C. As such, she is
ineligible for preference status as the petitioner’s legitimted
daught er under section 203(a)(2)(B) of the Act, and we need not
address whet her she has satisfied the other requirenents of section
101(b) (1) (©O.

B. Qualification as a Child Born Qut of Wedl ock Under
Section 101(b) (1) (D)

Havi ng concl uded t hat the beneficiary cannot qualify for preference
status as the petitioner’s legitimted daughter, we nust now
consi der whether the petitioner has presented enough proof to
establish that she, at one tine, qualified as his daughter born out
of wedl ock under section 101(b)(1)(D) of the Act. To neet the
requirenents of this section, the beneficiary nust be the natural

(...continued)
out of wedlock in countries with no |egal distinctions between
legitimate and illegitimte <children nust be classified as

legitimated children for inmgration purposes.

6
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daughter of the petitioner and nmust have established a bona fide
parent-child relationshipwth the petitioner when she was unnarried
and under the age of 21. Matter of Vizcaino, 19 I1&N Dec. 644 (BIA
1988).

According to the regulations, “[e]vidence of a parent/child
relationship should establish nore than nerely a biologica
rel ati onship.” 8 CFR 8§ 204.2(d)(2)(iii). “Enotional and/or
financial ties or a genuine concern and interest by the father for
the child s support, instruction, and general welfare mnust be
shown.” 1d.; see also Matter of Pineda, 20 I &N Dec. 70 (BI A 1989).
The regul ations also state the foll ow ng:

The npst persuasi ve evidence for establishing a bona fide
parent/child rel ationship and financial responsibility by
t he f at her is docunent ary evi dence whi ch was
cont enpor aneous wi th the events in question. Such evidence
may i nclude, but is not limted to: noney order receipts or
cancel | ed checks showi ng the father’s financial support of
the beneficiary; the father’'s income tax returns; the
father’s medical or insurance records which include the
beneficiary as a dependent; school records for the
beneficiary; correspondence between the parties; or
notarized affidavits of friends, nei ghbors, school
officials, or other associates know edgeabl e about the
rel ati onshi p.

8 CF.R § 204.2(d)(2)(iii).

As we noted above, the petitioner has presented anple proof to
establish that the beneficiary is his natural daught er.
Neverthel ess, we find that he has failed to present enough evi dence
to denonstrate that he and the beneficiary had a bona fide parent-
child relationship prior to her 21st birthday. See, e.g., Matter of
Pi neda, supra; Matter of Vizcaino, supra. The petitioner has
presented birth and baptismal certificates and an affidavit
regarding the beneficiary’s birth, but these docunents do not show
that the petitioner took a genuine interest in the beneficiary’'s
“support, instruction, and general welfare” while she was under the
age of 21. 8 CF.R 8 204.2(d)(2)(iii). The affidavit fromthe
seven individuals who know the petitioner personally also fails to
speak to the nature of the relationship between the parties. The
letter from the beneficiary’s school does indicate that the
petitioner took an interest in the beneficiary s education, but it
refers to a tine period after the beneficiary' s 21st birthday.
G ven these facts, we cannot find that the petitioner has nmet his

7
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burden of showing that he and the beneficiary shared a bona fide
parent-child relationship, and we cannot grant the beneficiary
preference status as his daughter under section 101(b)(1)(D) of the
Act .

[11. CONCLUSI ON

Inlight of the foregoing, we will dismiss the petitioner’s appeal.
W& note, however, that the petitioner may file a new visa petition
on behal f of the beneficiary should he hereafter be able to produce
addi ti onal , probative evi dence showi ng that a bona fide parent-child
rel ati onshi p existed between the parties prior to the beneficiary’'s
21st birthday.

ORDER: The appeal is dismssed.



